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 1.  TIME:  11:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES LAW GROUP 
HEARING ON DISPUTED DOCUMENTS FOR RECORD ON APPEAL (JUDGE AUSTIN) 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 2.  TIME:  11:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES LAW GROUP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 3.  TIME:  9:00   CASE #MS18-0179 
CASE NAME: CRATUS HOMES VS. DEMELLO 
SPECIALLY SET HEARING ON:  MOTION TO CONSOLIDATE WITH C18-00328 
SET BY DEBRA DEMELLO 
* TENTATIVE RULING: * 
 
Please see Line 27. 

 

 

 4.  TIME:  9:00   CASE#:  MSC15-00098 
CASE NAME:  MILLER VS. STUBER 
HEARING ON DEMURRER TO 1ST Amended CROSS-COMPLAINT OF STUBER 
FILED BY BRIAN A. MANDIO, et al. 
* TENTATIVE RULING: * 
 

The court rules as follows on the demurrer of cross-defendants Brian A. Mandio, Susan 
A. Mandio, and Brian A. Mandio dba Mandio & Sons Construction (“Mandio”) to the First 
Amended Cross-Complaint (“FACC”) filed by Philip and Pamela Stuber (“Stuber”):  the demurrer 
is sustained with leave to amend as to the First, Third, Fourth, Fifth, Sixth, and Seventh Causes 
of Action and without leave to amend as to the Second Cause of Action.  Stuber shall file and 
serve any Second Amended Cross-Complaint on or before June 14, 2018. 

 
A.  Factual Background. 

 
The FACC alleges the following pertinent facts.  Mandio is a contractor.  (FACC, ¶ 4.)  

He owned and remodeled 138 Arizona Avenue in Richmond, California (the “Property”).  (¶ 2, 
5.)   He did some of the remodeling defectively, causing water intrusion and penetration, and 
subsequent dry rot.  (¶ 6.)   
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He sold the Property to Stuber in 1996 without disclosing, and while concealing, 

significant defects. (¶ 2, 3, 6.) 
 
Stuber later sold the Property in 2010 to plaintiffs, William Miller and Kay Kugler.  (2.)  

Plaintiffs sued Stuber in 2015. 
 
Sometime in 2016 during the course of discovery, Stuber realized he had a cause of 

action against Mandio.  (¶ 10.)  He filed a cross-complaint alleging equitable indemnity and 
other legal theories on April 12, 2017 and amended it on February 9, 2018. 

 
Mandio now demurs to the entire FACC, arguing all causes of action are untimely 

because Stuber had only ten years from the completion of the work to bring any action.  Mandio 
cites CCP § 337.15.   
 

B. Analysis. 
 
The court must overrule a demurrer if the complaint states a cause of action under any 

legal theory (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342).  Further, 
it is generally an abuse of discretion to sustain a demurrer without leave to amend if there is any 
reasonable possibility that the defect can be cured by amendment.  (Goodman v. Kennedy 
(1976) 18 Cal.3d 335, 349.) 
 

In pertinent part, CCP § 337.15 provides as follows: 
 

(a) No action may be brought to recover damages from any 
person . . .  who  . . .  performs . . .  construction of an 
improvement to real property more than 10 years after the 
substantial completion of the . . .  improvement for any of the 
following: 

 
(1)   Any latent deficiency in the . . .  construction of an 

improvement to . . . real property. 
 
(2) Injury to property . . . arising out of any such latent deficiency. 
 
(b) As used in this section, “latent deficiency” means a deficiency 
which is not apparent by reasonable inspection. 
 
(c) As used in this section, “action” includes an action for 
indemnity brought against a person arising out of that person’s 
performance . . . referred to in this section, except that a cross–
complaint for indemnity may be filed pursuant to subdivision (b) of 
Section 428.10 in an action which has been brought within the 
time period set forth in subdivision (a) of this section. 
 
. . . 
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(f) This section shall not apply to actions based on willful 
misconduct or fraudulent concealment. 

 
A demurrer based on a statute of limitations will not lie where the action may be, but is 

not necessarily, barred.  (Lee v. Hanley (2015) 61 Cal.4th 1225, 1232.) 
 
Even where an action does appear barred, the complaint may usually still state a cause 

of action by alleging delayed discovery of the cause of action.  A discovery rule often applies in 
determining the date of accrual of a cause of action.  (See Jolly supra, 44 Cal.3d at 1110 
(negligence and products liability); CCP § 338 (d) (fraud); April Enterprises, Inc. v. KTTV (1983) 
147 Cal.App.3d 805, 831 (breach of contract).) 

 
“In order to rely on the discovery rule for delayed accrual of a cause of action, a plaintiff 

whose complaint shows on its face that his claim would be barred without the benefit of the 
discovery rule must specifically plead facts to show: (1) the time and manner of discovery and 
(2) the inability to have made earlier discovery despite reasonable diligence. In assessing the 
sufficiency of the allegations of delayed discovery, the court places the burden on the plaintiff to 
show diligence; conclusory allegations will not withstand demurrer.”  (See Fox v. Ethicon Endo-
Surgery, Inc. (2005) 35 Cal.4th 797, 808.) 

 
However, CCP § 337.15 is not actually a statute of limitations, but a statute of repose.  

(See San Diego Unified School Dist. v. County of San Diego (2009) 170 Cal.App.4th 288, 301; 
McCann v. Foster Wheeler LLC (2010) 48 Cal.4th 68, 89-90.)   
A statute of limitations runs from the date of accrual of a cause of action, which is typically the 
date of injury.  (See CCP § 312 (“Civil actions . . . can only be commenced within the periods 
prescribed in this article, after the cause of action shall have accrued, unless where, in special 
cases, a different limitation is prescribed by statute; see Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 
1103, 1110.)  On the other hand, a statute of repose runs from the date of some other event – in 
this case the date of completion of construction.  (San Diego Unified School Dist. v. County of 
San Diego (2009) 170 Cal.App.4th 288, 301.   
 
 Because CCP § 337.15 is a statute of repose and not a statute of limitations, the concept 
of accrual of a cause of action is irrelevant, and a discovery rule does not apply.  (Ibid. (“’A 
statute of repose has nothing to do with the date of injury . . . When interpreting section 337.15, 
the courts do not determine when the particular construction defect claim accrued . . .); Chevron 
U.S.A. Inc. v. Superior Court (1994) 44 Cal.App.4th 1009, 1017.) 
 
 In determining whether section 337.15 applies, “the type of cause of action pled is not 
dispositive, but instead the nature of the injury or loss alleged will govern. The courts have found 
this 10-year limitations period will apply to bar a number of types of claims, so long as they 
allege damage from latent construction defects, within the meaning of the statute. For example, 
section 337.15 will bar an untimely filing of an action that involves latent construction defects, 
although it pleads them in terms of breach of contract.”   (San Diego, supra, 170 Cal.App.4th at 
302; see also Chevron U.S.A. Inc. v. Superior Court, supra, 44 Cal.App.4th at 1017 (theories of 
negligence, continuing nuisance, and indemnity).) 
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That CCP § 337.15 is a statute of repose rather than a statute of limitations has certain 
other consequences, as well.  For instance, it means that some tolling doctrines that apply to 
statutes of limitation do not apply to it, e.g., equitable tolling during repair efforts.  (Lantzy v. 
Centex Homes (2003) 31 Cal.4th 363, 367.)   

 
A case bearing similarities to the instant case is Gaggero v. County of San Diego (2004) 

124 Cal.App.4th 609.  There, as here, one owner sold land to another who sold it to a third, who 
discovered defects and sued the first.  The original owner was the County, which constructed 
and operated a landfill on the property.  The third owner claimed methane gas escaped from the 
land and created subsidence.  It sued the County on theories of inverse condemnation, 
nuisance, negligence, trespass, and for recovery of toxic waste response costs.   

 
The court upheld a grant of summary judgment to the County.  It found the action to be 

based on a latent defect in an improvement to real property.  Plaintiff argued that his nuisance 
and trespass claims were not barred because the continual escape of methane gas created a 
continuing nuisance on which new causes of action continually accrued.  The court rejected this 
argument, reasoning that both the doctrine of continuing accrual and the discovery rule operate 
in much the same way and neither can override the statute of repose created by the 
Legislature's fixed starting point and outer limit for latent construction defects.  (Id. at 618.)     

 
Were Gaggero the final word on this subject the result here might be clear.  A 

subsequent case, however, San Diego, revealed some additional complexity.  San Diego 
involved the same fact pattern of a former landfill operated by a County.  There, the County 
leased School District property and ran the landfill.  The District sued many years later, after the 
lease expired, seeking a share of its expenses for remedial work.  The trial court granted 
summary judgment in favor of the County, reasoning that the work of improvement was 
completed in 1967, whereas the suit was not filed until 2004.  It barred all claims, including ones 
based on breach of contract, equitable indemnity, declaratory relief, and nuisance. 

 
However, the Court of Appeal upheld only a portion of that ruling.  It ruled that section 

337.15 does not bar theories based on breach of statutory duties, which “are distinct from 
construction defect allegations.”  (San Diego, supra, 170 Cal.App.4th at 294.)  The court said, 
“we may analyze the claims pled by the District to determine whether the only rights asserted 
are those arising out of a latent construction defect . . . .  If so, section 337.15 may provide a bar 
for an action brought more than 10 years after the substantial completion of the improvement. 
Alternatively, if the District is not contending the landfill was a defectively constructed 
improvement, the District may be able to plead rights arising out of some other kind of legal 
entitlement, separate from the manner of construction of the improvement.  ‘The gravamen of a 
complaint and the nature of the right sued upon, rather than the form of the action or relief 
demanded, determine which statute of limitations applies.’”  (San Diego, supra, 170 Cal.App.4th 
at 305 (emphasis added.) 

 
The court then found that some of the District’s claims were based on some kind of legal 

entitlement other than a latent a construction defect.  For instance, some of the District’s claims 
were based on a hold harmless agreement the District and the City had signed at the outset of 
the lease, and others were based on environmental statutes that had been enacted in the years 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   05/31/18 

 
 

5 
 

after the lease was executed.  The court held that the counts under these other legal 
entitlements were entitled to proceed.  (Id. at 308-309.)   
 

The court will therefore discuss the various theories that have been and can be alleged 
here to determine whether any of them are distinct from a theory seeking recovery based upon 
a latent construction defect.  It will then analyze the timeliness of the construction defect 
allegations under section 337.15.  Finally, it will discuss the timeliness of any non-construction-
defect allegations under the applicable statutes of limitations and delayed accrual doctrines.   

 
1. Characterization of the claims. 

 
The FACC alleges six Causes of Action and/or legal theories:  (1) Equitable Indemnity; 

(2) Contribution; (3) Declaratory Relief; (4) Breach of Contract; (5) Fraudulent Concealment; 
(6) Intentional Misrepresentation; and (7) violation of disclosure requirements under CC 1102 
et. seq.  

 
The label alone does not necessarily determine the character of the claim for limitations 

purposes.  Rather, the “gravamen of a complaint and the nature of the right sued upon, rather 
than the form of the action or relief demanded, determine which statute of limitations applies.”  
(San Diego, supra, 170 Cal.App.4th at 305.)   

 
The FACC employs standard “nesting” pleading, first alleging a series of basic facts, 

and then incorporating all those facts into each cause of action.  It alleges that Mandio occupied 
two significant roles – first, as the party that negligently constructed a work of improvement, 
and, second, as an owner of property that failed to disclose known defects to the purchaser of 
his property. 

 
That there are two separate roles is significant under San Diego.  An owner of property 

has certain duties to disclose information about known defects whether he created them or not.  
This obligation is based on his contract to sell his property, the common law, or disclosure 
statutes and is distinct from any duties he may owe in constructing an improvement to 
real property.   

 
With this distinction in mind, as currently alleged, the gravamen of the First Cause of 

Action, for Equitable Indemnity, appears to fall within CCP § 337.15 because it alleges Mandio, 
not Stuber, should be liable for any damages to plaintiffs based on “moisture penetration into the 
. . . bearing walls of the Property resulting in . . . dry rot damages . . .”  (¶ 12.)  The same is true 
as to the Second Cause of Action, for Contribution.  (See ¶ 16, 17.)   The court will treat the 
Third Cause of Action, for Declaratory Relief, the same as the First and the Second.  

 
On the other hand, the gravamen of the Fourth Cause of Action, for Breach of Contract, 

and Seventh, for Breach of Statutory Disclosure Obligations, is Mandio’s liability in his role as 
the seller of real property who had a duty under the contract and by law to disclose all material 
defects.  (¶ 26.)  (See San Diego, supra, 170 Cal.App.4th at 309 (“the District is asserting [that] 
its financial injury [on its contract-based claims] was proximately caused by breaches of 
arrangements reached by the parties in dealing with the property, regardless of how its condition 
was originally created. For this reason, we do not view the primary right asserted by the District 
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as a right to a landfill that was constructed within the applicable standard of care.”  
(Emphasis added.)) 

 
Whether the Fifth and Sixth Causes of Action are based more on Mandio’s role as seller 

of the Property or constructor of the improvement, is less significant because at least one of 
those theories, if sufficiently alleged, falls within an exception to CCP § 337.15.  (See CCP 
§ 337.15 (“This section shall not apply to action based on willful misconduct or fraudulent 
concealment.”)    

 
While efficient in most cases, the nesting manner of pleading creates difficulties here 

because a different analysis will be necessary to determine whether a given claim is barred by 
section 337.15 rather than by other limitations statutes.  Therefore, the demurrer for uncertainty 
is sustained.  Leave to amend is granted as to all causes of action but the Second.  (CCP § 
430.10 (f).)  In any amended pleading, Stuber shall, in self-contained causes of action, allege 
any facts he claims give rise to causes of action not subject to CCP § 337.15 from causes of 
action that are subject to section 337.15 or its exceptions.  The court requires this amendment 
to clarify matters on any subsequent motion for summary adjudication as well as to allow a 
disposition at the pleading stage on some claims, if otherwise appropriate, and not disallow it 
based on the argument that a party may not demur to just part of a cause of action.  (See PH II, 
Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683.) 

 
Leave to amend is appropriate because Stuber may be able to state a claim for recovery 

based on the theory that Mandio’s conduct in failing to disclose the dry rot, or the circumstances 
that created it, caused damages to Stuber.   

 
2. Timeliness of the claims subject to CCP § 337.15. 

 
With two exceptions, the claims subject to CCP § 337.15 ( the First, Second, and Third 

Causes of Action as currently alleged, as well as the Fifth and the Sixth) were required to be 
filed within ten years of completion of the improvement.  The FACC alleges that Mandio sold the 
Property to Stuber in 1996.  Therefore, the date of completion was no later than 1996.  The 
cross-complaint was filed in 2016, 20 years later. 

 
The two exceptions are: (1) a permissive cross-complaint for indemnity may be filed later 

than 10 years after substantial completion of the improvement so long as an action has been 
brought by the plaintiff within the ten years; and (2) CCP § 337.15 does not apply at all to a 
claim based on willful misconduct or fraudulent concealment.  (CCP § 337.15 (c), (f).) 

 
The first exception does not apply.  The plaintiffs in this action did not file their lawsuit 

within 10 years of 1996, or by 2006.  They filed it in 2015.  Therefore, the general demurrer to 
the First and Second Causes of Action is sustained.  Leave to amend is granted only as to the 
First Cause of Action.  (CCP § 430.10 (e).)   

 
The Third Cause of Action, for Declaratory Relief is subject to the same issues as the 

first two.  The limitations period for a claim for declaratory relief is dependent upon the statute of 
limitations for the underlying claim.  (See Howard Jarvis Taxpayers Association v. City of 
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LaHabra (2001) 25 Cal.4th 809, 821.)   The general demurrer to the Third Cause of Action is 
sustained, with leave to amend.  (CCP § 430.10 (e).)   
 

The second exception, for claims for willful misconduct or fraudulent concealment, 
applies only if such claims are adequately alleged.  (See Fox, supra.)  Such claims must be 
alleged specifically.  (Committee on Children’s Television, Inc. v. General Foods Corp. (1983) 
35 Cal.3d 197, 216; Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1331[; Stansfield v. Starkey 
(1990) 220 Cal.App.3d 59, 74.)   

 
Stuber does not allege them specifically enough.  While Stuber alleges the date of 

discovery, he gives little specifics as to what he learned in 2016 and how he learned it.  More 
importantly, he fails to allege why he could not have discovered the problems with dry rot earlier 
or why plaintiffs discovered these problems within five years of owning the Property, but Stuber 
did not within fifteen.  Further, as to concealment, the cross-complaint should allege more 
specifically what was concealed, exactly who concealed it, and how they concealed it.  
Therefore, the general demurer to the Fifth and Sixth Causes of Action is sustained, with leave 
to amend.  (CCP § 430.10 (e).) 
 

Stuber argues for a third exception.  He asserts that the First and Second Causes of 
Action, for indemnity and contribution, are timely because they do not accrue until payment is 
made.  However, the date of accrual is irrelevant.  Principles of accrual apply to a statute of 
limitations, not to a statute of repose.  (San Diego, supra, 170 Cal.App.4th at 301-302.)   

 
Valley Circle Estates v. VTN Consolidated, Inc. (1983) 33 Cal.3d 604, 611-612 did not 

hold to the contrary.  There, the court merely applied CCP § 337.15 (c) literally.  A homeowner 
sued the general contractor, Valley, within the 10 years.  Then the homeowner and Valley each 
brought in Valley’s civil engineering subcontractor, VTN into the lawsuit.  The trial court granted 
summary judgment to VTN based on CCP § 337.15.  However, the Court held that Valley’s 
cross-complaint against VTN was still timely under CCP § 337.15 (c) because plaintiff had sued 
Valley within the 10 years.   

 
The language on which Stuber relies is this:  “Valley . . . contends that permitting a 

cross-complaint for indemnity under section 337.15, subdivision (c) is consistent with the 
common law rule that a cause of action for indemnity does not accrue until the indemnitee has 
suffered a loss through payment of an adverse judgment or settlement. We agree.”  (Valley 
Circle, supra, 33 Cal.3d at 611.) 

 
However, the Court never said this means that a party suing for equitable indemnity is 

not subject to the time limits set by CCP § 337.15.  All the Court was doing was justifying the 
limited additional time allowed by CCP § 337.15 (c) – ten years plus however long it took the 
defendant to file a cross-complaint for indemnity while the underlying action was still pending.  
The Court made this clear when it said, “Our holding does not create an infinite period of liability 
on the part of improvers of real property who contract to perform services for a general 
contractor.  In a direct action for damages or indemnity, a subcontractor may be held liable no 
more than 10 years after substantial completion of his services. In a cross-complaint for 
indemnity, a subcontractor may be held liable to indemnify a contractor only so long as the 
contractor can be reached in a direct action for damages, or 10 years after substantial 
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completion of the general contractor's project.”  (Valley Circle, supra, 33 Cal.3d at 614; see also 
Sandy v. Superior Court (1988) 201 Cal.App.3d 1277, 1286 (“the specific provisions of section 
377.15 control regarding latent defects, and provide a 10-year cutoff which applies even in 
advance of the judgement against the tortfeasor seeking indemnity.”) 
 

3. Should leave to amend be granted to allow Stuber to plead a claim for 
contribution or equitable indemnity based on Mandio’s duty as an 
owner to disclose material defects upon sale of the Property? 

 
Mandio argues that the claims for equitable indemnity and contribution are barred 

because Mandio is not a joint tortfeasor with Stuber.   Mandio cites CCP § 875 regarding 
contribution.  In his Reply Brief, he cites BFGC Architects Planners, Inc. v. Forcum/Mackey 
Construction, Inc. (2004) 119 Cal.App.4th 848 regarding equitable indemnity. 
 

The argument appears to have validity as to contribution.  CCP § 875 states that there 
shall be contribution “[w]here a money judgment has been rendered jointly against two or more 
defendants in a tort action . . .”  There can be no such joint judgment here because the court 
has granted summary judgment to the Mandios as to plaintiffs’ complaint.   

 
However, the court is unpersuaded as to equitable indemnity.  The case that Mandio 

cites says, “The doctrine [of equitable indemnity] applies only among defendants who are jointly 
and severally liable to the plaintiff. . . . joint and several liability in the context of equitable 
indemnity is fairly expansive. We agree it is not limited to ‘the old common term “joint tortfeasor” 
. . . .’ It can apply to acts that are concurrent or successive, joint or several, as long as they 
create a detriment caused by several actors.”  (BFGC, supra, 119 Cal.App.4th at 852.) 

 
The purpose of equitable indemnity is to promote the equitable allocation of loss.  (Baird 

v. Jones (1993) 21 Cal.App.4th 684, 690.  “[T]he duty to indemnify will be recognized in cases 
where community opinion would consider that in justice the responsibility should rest upon one 
rather than the other. This may be because of the relation of the parties to one another, and the 
consequent duty owed; or it may be because of a significant difference in the kind or quality of 
their conduct.”  (Ibid.)   Mandio has not cited any authority that would categorically preclude a 
seller who failed to disclose dry rot that was intentionally concealed from him by the preceding 
owner from obtaining equitable indemnity from that owner.  (See Baird, supra (permitting one 
intentional tortfeasor to seek indemnity from another; Allen v. Sundean (1982) 137 Cal.App.3d 
216, 225-226 (permitting an original developer guilty of willful misconduct to seek indemnity from 
a negligent property owner whose conduct contributed to a landslide); BFGC, supra, stating that 
the acts may be successive.)  Stuber bases his claims in part on CCP § 1021.6, which 
embodies the “tort of another” doctrine.  Whether the proper label for a claim to recover such 
damages is fraud or indemnity, is not as important as that such a claim is possible.  The court 
is unpersuaded that BFGC precludes the recovery on the cause of action for equitable 
indemnity here. 

 
Further, that plaintiffs’ action against Mandio is time-barred does not necessarily mean 

that Stuber’s claim for equitable indemnity is.  (See Valley, supra, 33 Cal.3d 604 at 606.)  That 
depends on whether the claim for equitable indemnity is based on a stale claim subject to CCP 
§ 337.15 or on a timely claim not subject to section 337.15.   
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The court grants leave to amend as to the First Cause of Action, for equitable indemnity, 

but denies it as to the Second, for contribution. 
 

4. Timeliness of the claims subject to other limitations sections. 
 
The demurrers to the Fourth, Fifth, Sixth, and Seventh Causes of Action are all 

sustained, with leave to amend.  (CCP § 430.10 (e), (f).)  
 
The Fourth and Seventh Causes of Action are based on contractual or statutory duties to 

disclose.  Stuber relies on a discovery rule for each of these causes of action, but fails to allege 
sufficient facts under Fox.  He also fails to allege with enough specificity the Fifth and Sixth 
Causes of Action, based on willful misconduct or fraud, as discussed above.  

 
5. Claims against Susan Mandio. 

 
The demurrers to the causes of action against Susan Mandio are sustained, with leave 

to amend, except the demurrer to the Second Cause of Action, which is sustained without leave 
to amend.  (CCP § 430.10 (e), (f).) 

 
Either Susan Mandio is covered by CCP § 337.15 (a), or she is not.  If she is, then the 

claims against her are time-barred unless they are based on willful misconduct or fraudulent 
concealment.  However, the FACC does not include her as a cross-defendant on those two 
claims, the Fifth and Sixth Causes of Action.  If she is not, then delayed discovery of the claims 
against her must be alleged within the standards of Fox.  The FACC says very little about Susan 
Mandio and the basis of any claims against her.   

 
Mandio’s Request for Judicial Notice filed 4/4/18 
 
The court grants this unopposed Request for Judicial Notice.  It takes judicial notice of 

the facts in paragraph numbers 1-3 and of the existence and contents of the attached Exhibit 1.   
 
Stuber’s Request for Judicial Notice filed 5/17/18 
 
The court grants this unopposed Request for Judicial Notice.  It takes judicial notice of 

the existence and contents of the attached Exhibit 1. 
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 5.  TIME:  9:00   CASE#: MSC16-00013 
CASE NAME: DANIELS VS. FRANK 
HEARING ON: MOTION TO BE RELIEVED AS COUNSEL FOR PLAINTIFFS 
FILED BY BRIDGETTE DANIELS, et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00013 
CASE NAME: DANIELS VS. FRANK 
HEARING ON: MOTION TO CONTINUE TRIAL 
FILED BY BRIDGETTE DANIELS, et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: C16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHS 
HEARING ON: MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ANTIOCH UNIFIED HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Off calendar.  Moving party was dismissed on May 1, 2018. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHS 
HEARING ON: MOTION FOR SUMMARY JUDGMENT 
FILED BY CLAYTON VALLEY CHARTER HIGH SCHOOL, et al. 
* TENTATIVE RULING: * 
 

Defendants Clayton Valley Charter High School, Tim Murphy and Tom Sparks’ motion 

for summary judgment is granted. The Court finds that Defendants have shifted the burden on 

the assumption of risk defense and that Plaintiff has not shown there is a triable issue of 

material fact.  

Assumption of Risk 

In a motion for summary judgment, the defendant has the burden of proof in showing 

that the affirmative defense of primary assumption of risk applies. “When a defendant moves for 

summary judgment on the basis of implied assumption of the risk, he or she has the burden of 

establishing the plaintiff's primary assumption of the risk by demonstrating that the defendant 
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owed no legal duty to the plaintiff to prevent the harm of which the plaintiff complains.” (Freeman 

v. Hale (1994) 30 Cal.App.4th 1388, 1395.) When a plaintiff alleges that “the defendant's 

conduct increased the inherent risks of a sport, summary judgment on primary assumption of 

risk grounds is unavailable unless the defendant disproves the theory or establishes a lack of 

causation. [Citation.]” (Huff v. Wilkins (2006) 138 Cal.App.4th 732, 740; see also Westlye v. 

Look Sports, Inc. (1993) 17 Cal.App.4th 1715, 1738 [explaining that when a contract is raised as 

an affirmative defense, the defendant does not need to address unconscionability of that 

contract, which is a defense to a defense, in order to shift the burden unless unconscionability 

was alleged in the complaint.].) 

Plaintiff cites to Luna v. Vela (2008) 169 Cal.App.4th 102, 112 to argue that Defendants 

were required, but failed, to shift the burden on whether Defendants’ conduct increased the risk 

of harm to Plaintiff. In Luna, the court stated that because the defendant had “moved for 

summary judgment on the issue of duty, it was his burden to establish…” that there was an 

inherent risk in the activity and also that he did increase the risk of harm. (Luna, supra, 169 

Cal.App.4th at 112.) It is not clear whether the plaintiff in Luna alleged that the defendant had 

increased the risk inherent in the activity. Luna cited several cases for support of this burden 

shifting rule. Those cases make clear that the defendant needs to show that its conduct did not 

increase the risk inherent in the activity when the complaint includes allegations of an increased 

risk of harm.  

In Distefano v. Forester (2001) 85 Cal.App.4th 1249 the plaintiff had not pleaded 

intentional or reckless conduct, but only alleged negligence. The court found that defendant had 

shifted the burden by showing that motor vehicle collisions were an inherent risk of the sport of 

off-roading. (Id. at 1264.) It was not clear what the plaintiff in Huff had alleged regarding an 

increased risk of harm, but language in Huff shows that the Court thought the increased risk of 

harm was an issue when alleged by the plaintiff. (Huff, supra, 138 Cal.App.4th at 740.) Finally, 

in Vine v. Bear Valley Ski Co. (2004) 118 Cal.App.4th 577, 591 the plaintiff had alleged that 

defendant’s jump “constituted a dangerous and defective condition, likely to cause persons 

using the jump to injure themselves, and increasing the risks to snowboarders such as plaintiff 

over and above those inherent in the sport.” The court held that the defendant had not shifted 

the burden when it failed to show the jump did not increase the inherent risks of snowboard 

jumping or that whatever defects in the jump were included in those risks. (Id. at 591.)  

In his negligence cause of action against the Clayton Valley Defendants, Plaintiff alleges 

that he was injured during “a full contact football game which was played before the full contact 

games were allowed to be played, in violation of North Coast Section (NCS) and California 

Interscholastic Federation (CIF) regulations…” (Comp. page 4.) The complaint does not actually 

state that the defendants’ conduct increased the inherent risks of football, but it is clear from the 

complaint that Plaintiff is claiming that his injury occurred because of the scheduling and playing 

of a full contact scrimmage. Therefore, in order to shift the burden, the defendants must show 

(1) that Plaintiff’s injury was a result of the inherent risks of football and (2) that the event 

(scrimmage or practice) on August 6 did not increase the risk of injury to Plaintiff.  
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Defendants have met their burden on the first issue. Plaintiff suffered a knee injury when 

another football player tackled him and/or when he tripped on another player who was on the 

ground. Playing and practicing football has inherent risk, which include receiving a knee injury 

when another player tackles you or when you trip over another player during a practice. (See 

Knight v. Jewett (1992) 3 Cal.4th 296; Fortier v. Los Rios Community College Dist. (1996) 45 

Cal.App.4th 430.)  

It does not matter that Clayton Valley’s head coach assured Plaintiff that he would be 

safe playing football. (See, Avila v. Citrus Community College Dist. (2006) 38 Cal.4th 148, 161 

[“[A] court need not ask what risks a particular plaintiff subjectively knew of and chose to 

encounter, but instead must evaluate the fundamental nature of the sport and the defendant's 

role in or relationship to that sport in order to determine whether the defendant owes a duty to 

protect a plaintiff from the particular risk of harm.”]; see also Foltz v. Johnson (2017) 16 

Cal.App.5th 647, 654-655.)  

As to the second issue, the Court must decide whether the event on August 6 increased 

the risk of injury to Plaintiff. When considering the supplemental papers, the Court finds that 

Defendants have shifted their burden on this issue and that Plaintiff has not shown there is a 

triable issue of material fact. In showing that holding a full contact scrimmage or practice did not 

increase the risk of injury to Plaintiff, Defendants argue two points: (1) that the event was an 

approved practice and not a scrimmage, and (2) that even if the event was a scrimmage, it did 

not result in an increased risk of injury to Plaintiff. The Court focuses on the second point 

because a finding on that point may moot the need to determine if the event was a scrimmage 

(or at least if there is a triable issue on that question).  

“ ‘Although defendants generally have no legal duty to eliminate (or protect a plaintiff 

against) risks inherent in the sport itself, it is well established that defendants generally do have 

a duty to use due care not to increase the risks to a participant over and above those inherent in 

the sport.’ ” (Freeman v. Hale (1994) 30 Cal.App.4th 1388, 1393 (quoting Knight, supra, 3 

Cal.4th at 315-316) ; see also Kahn v. East Side Union High School Dist. (2003) 31 Cal.4th 990, 

1019.) “[A] coach or sport instructor owes a duty to a student not to increase the risks inherent in 

the learning process undertaken by the student. [Citations.] (Kahn, supra, 31 Cal.4th at 1005-

1006 (emphasis original).)  

Defendants point out that in Fortier v. Los Rios Community College Dist. (1996) 45 

Cal.App.4th 430 the court stated that “defendants [the football coaches] owed plaintiff a duty not 

to increase the dangers inherent in the sport of football.” The court then affirmed the trial court’s 

granting of summary judgment because the “uncontradicted evidence that plaintiff's 

injury resulted from a risk inherent in the sport of football, thus obviating the possibility any 

increase by defendants in inherent risks could have been a causative factor.” (Id. at 432; see 

also 440.) There plaintiff was injured when he collided with another player during a noncontact 

drill. (Id. at 433.) A similar statement was made in Vine v. Bear Valley Ski Co. (2004) 118 

Cal.App.4th 577. There, the plaintiff was injured while using a snowboarder jump, which she 

claimed was defectively designed and increased the risk of injury. The court found that 
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defendant had not shifted the burden on increased risk because defendant failed to show either 

(1) that the “jump did not increase the inherent risks of snowboard jumping” or (2) “whatever 

defects the jump may have had were included in those risks.” (Id. at 591.)  

Here, Defendants have shifted the burden through Tim Murphy’s declaration. Murphy 

has been a head football coach for over 20 years and explained his familiarity with football 

practices. (Murphy Decl. ¶¶ 2-11.) At the time of the August 6 event, live action and THUD 

activities were allowed. (Murphy Decl. ¶16.) THUD involves football drills run at full speed 

through to the moment of contact, but contact remains above the waist and players stay on their 

feet. (Murphy Decl. ¶22.) Live action involves football drills run in game like conditions and is the 

only time that players are taken to the ground. (Murphy Decl. ¶23.) Contact and tackle football is 

a part of live action. (Murphy Decl. ¶24.) Full contact practices are limited to twice per week in 

the pre-season/summer period. (Murphy Decl. ¶25.) Murphy explains that he viewed the 

videotape of the play or drill when Plaintiff was injured and it was typical of a live action drill. 

(Murphy Decl. ¶¶38-43.) Murphy also explains that the type of accident that Plaintiff experienced 

(tripping or falling over other players) has or could happened during non-contact practices, full 

contact practices and full contact scrimmages or games. (Murphy Decl. ¶ 47.) Finally, Murphy 

explains that collisions where players are injured, including knee injuries, occur during full 

contact practices, scrimmages and games, regardless of the time of year. (Murphy Decl. ¶48.) 

Thus, Defendants have shown that Plaintiff’s knee injury was an inherent risk of playing 

and practicing football. Plaintiff could have sustained the same injury in the same manner 

whether or not the event on August 6 was a scrimmage, a full-contact practice or even a 

non-contact practice. Therefore, the Court concludes that Defendant has shifted the burden on 

this issue.  

Plaintiff’s argue that the risk here was the failure of the coaches to follow the rules and 

schedule a scrimmage game prior to when they were allowed. Assuming that the August 6 

event was a scrimmage, Plaintiff has not convinced the Court that these actions increased the 

risk of injury to Plaintiff over and above those inherent in the sport of football. Plaintiff’s knee 

injury could have occurred whether or not there was a scrimmage or a full-contact practice.  

Plaintiff relies on an expert to show there is a triable issue here. Generally, courts may 

consider “ ‘expert testimony on the customary practices in an arena of esoteric activity for 

purposes of weighing whether the inherent risks of the activity were increased by the 

defendant's conduct’ [Citations.’” (Kahn, supra, 31 Cal.4th at 1017.) However, the Court should 

not consider the conclusions of law offered by an expert. (Ibid.) Plaintiff’s expert, Dr. Strudwick, 

gives his medical opinion that (1) “de-conditioned and/or de-acclimated football players… are at 

a greater risk of injury including knee injuries” and (2) “football players are at a greater risk of 

injury in scrimmage games than in practices – especially in the pre-season.” (Strudwick Decl. 

¶12 & 13.) Dr. Strudwick did not indicate that he was familiar with what occurred on the day 

Plaintiff was injured. Nor did he state whether what occurred when Plaintiff was injured was part 

of the inherent risks of football. In addition, the article Dr. Strudwick relies on states its findings 

were based on NCAA football programs and “may not be generalized to nonparticipating 
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programs or playing levels, such as youth, high school, and professional football.” (See 

Limitations sections of article attached to Strudwick Decl.) Dr. Strudwick has not explained why 

he believes this article can be applied to the situation here.  

The Court concludes that Dr. Strudwick’s opinions, although admissible, have not shown 

there is a triable issue of material fact as to whether the holding of a scrimmage instead of a 

practice increased the inherent risks in practicing and playing high school football. 

Plaintiff relies on Freeman and Huff in support of his argument. In both those cases, the 

courts ruled on whether certain conduct (skiing while intoxicated and a minor using an ATV in 

violation of the Vehicle Code) was inherent in the sport. The courts concluded that the certain 

conduct (skiing while intoxicated and a minor using an ATV in violation of the Vehicle Code) was 

not inherent in the applicable sport. (Freeman, supra, 30 Cal.App.4th at 1396 ; Huff, supra, 138 

Cal.App.4th at 743.) However, in both cases, the defendants argued that the injury (falling or a 

collision) was inherent in the sport, but failed to show that defendants’ conduct did not increase 

the risk of injury. (Freeman, supra, 30 Cal.App.4th at 1396-1397; Huff, supra, 138 Cal.App.4th at 

744.) Defendants have addressed that issue in this case and therefore, these cases are 

distinguishable. In addition, the Court the scheduling of football scrimmages and practices is 

inherent in the sport of football.  

Therefore, the Court finds that Defendants have shifted the burden on the assumption of 

risk defense and Plaintiff has not shown there is a triable issue of material fact. Defendants are 

entitled to summary judgment in their favor.  

Objections to Evidence 

Defendants included several objections to Plaintiff’s evidence. Each side included 

objections to evidence in the supplemental briefing. The Court need not rule on the parties’ 

objections unless they were not material to the disposition of the motion. (Code of Civil 

Procedure 437c(q).) Therefore, the Court rules on the following objections, which are material to 

the disposition of this motion:  

Plaintiff’s objection to paragraph 47 of Murphy’s declaration is overruled.  

Defendant’s objection to paragraphs 12 and 13 of Dr. Strudwick’s declaration and the 

objection to the entire declaration are overruled. However, as the Court notes above, the Court 

does not read Dr. Strudwick’s opinions as broadly as Plaintiff does.  

Other Matters Raised by Defendants  

Since the Court has concluded that Defendants are entitled to summary judgment based 

on the assumption of risk defense, it need not address the other issues raised by the 

Defendants. However, the Court included its tentative ruling on these other issues before the 
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previous hearing in this case and the Court now reaffirms is previous tentative ruling on the 

matters discussed below: 

Waiver and Release 

Defendants argue that Plaintiff’s claims are barred because Plaintiff’s mother signed a 

form that released the Defendants from all negligent conduct. The parties agree that Plaintiff’s 

mother signed the Athletic Activity Clearance form, which included a section titled Waiver of 

Liability and Release. (Scott Decl. Ex. D attached as an Exhibit to the October 2015 letter.) The 

parties disagree about whether Plaintiff’s mother consented to release Defendants from liability 

for all negligent conduct, which would bar Plaintiff’s negligence claims. 

“In order for a release of liability to be held enforceable against a plaintiff, it ‘must be 

clear, unambiguous and explicit in expressing the intent of the parties’ [citation]; the act of 

negligence that results in injury to the releasee must be reasonably related to the object 

or  purpose for which the release is given [citation]; and the release cannot contravene public 

policy [citation]. A release need not be perfect to be enforceable. [Citations.]” (Sweat v. Big Time 

Auto Racing, Inc. (2004) 117 Cal.App.4th 1301, 1304-1305; see also, Cohen v. Five Brooks 

Stable (2008) 159 Cal.App.4th 1476, 1485.) “California courts require a high degree of clarity 

and specificity in a Release in order to find that it relieves a party from liability for its own 

negligence. The release must ‘clearly, explicitly and comprehensibly set forth to an ordinary 

person untrained in the law that the intent and effect of the document is to release his claims for 

his own personal injuries and to indemnify the defendants from and against liability to others 

which might occur in the future as a proximate result of the negligence of [the] defendants … .’ 

[Citations.]” (Cohen, supra, 159 Cal.App.4th at 1488 (emphasis original).)  

The Release states in part as follows: 

…I, the undersigned, hereby release and discharge Clayton Valley Charter High 

School, its officers, employees, agents, servants and volunteers (herein 

collectively referred to as CVCHS) from any and all liability arising out of or in 

connection with the above-described activity of all liabilities associated with any 

and all claims related to such activity that may be filed on behalf of, or for, the 

above-named minor/student. For the purposes of this agreement, liability is 

defined as all claims, demands, losses, causes of action, suits or judgments of 

any and every kind that occurs during the above described activity and that 

results from any cause including the active or passive conduct and/or negligence 

of CVHS or its staff and personnel.  

… This release and waiver as set forth in the above paragraph shall also apply to 

all conduct and any resulting injury or death that occurs thereby in whole or in 

part from any cause whatsoever.  
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…I HAVE GIVEN UP SUBSTANTIAL RIGHTS FOR MYSELF AND THE NAMED 

MINOR/STUDENT…. 

 

The Court finds that the Release does not clearly, explicitly and comprehensibly set forth 

to an ordinary person untrained in the law that the intent and effect of the document is to release 

Plaintiff’s claims for personal injuries as a result of the Defendants’ negligence. Although the 

Release can be read to be a waiver of Plaintiff’s right to sue for negligence, such a reading 

requires a careful analysis of the Release. It cannot be said that the Release clearly sets forth to 

an ordinary person untrained in the law that Plaintiff’s mother is giving up Plaintiff’s right to sue 

for personal injuries if those occurred due to the negligence of the Defendants.  

In contrast to the convoluted language in the Release here, Cohen offers an example of 

a clear release, “ ‘I VOLUNTARILY ASSUME ALL RISK, KNOWN AND UNKNOWN, OF 

INJURIES, HOWEVER CAUSED, EVEN IF CAUSED IN WHOLE OR IN PART BY THE 

ACTION, INACTION, OR NEGLIGENCE OF THE RELEASED PARTIES TO THE FULLEST 

EXTENT ALLOWED BY LAW.’ (Boldface omitted.) [Citation.]” (Cohen, supra,159 Cal.App.4th at 

1490, fn. 4.) Defendants are not required to prepare a release exactly like the example in 

Cohen. However, Defendants are required to make it clear what rights a person is giving up and 

under what circumstances. In an attempt to cover all eventualities, the Release ends up being 

too confusing for this Court to find that Plaintiff’s mother intended to release Plaintiff’s 

negligence claims.  

Therefore, the Defendants have not shifted the burden on this issue.  

The Court also notes that Plaintiff’s argument that his mother could not sign the release 

and bind Plaintiff to its terms fails. (See, e.g. Eriksson v. Nunnink (2015) 233 Cal.App.4th 708, 

721.) In addition, Plaintiff’s argument that his mother signed the release because she was 

misled by an email from the team mom fails. Plaintiff’s evidence on this point is insufficient to 

create a triable issue as to whether Plaintiff’s mother signed the Release though fraud or 

misrepresentation. (See, Frusetta v. Hauben (1990) 217 Cal.App.3d 551, 556.)  

Negligence Per Se  

Defendants argue that Plaintiff cannot prevail on his claim for negligence per se. Plaintiff 

does not oppose this argument. Therefore it appears that Defendants can prevail on the fourth 

cause of action, however, prevailing on only the fourth cause of action does not entitle 

Defendants to summary judgment of Plaintiff’s complaint.  

Immunity  

Defendants’ immunity argument under 20 U.S.C. §7946 fails because they have not 

shown that scheduling a football practice or scrimmage with another school is an act in 

furtherance of efforts to control, discipline, expel, or suspend a student or maintain order or 
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control in the classroom or school. For further analysis, see the Court’s ruling on defendant 

Antioch Unified School District’s motion. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 10.  TIME:  9:00   CASE#: C16-01794 
CASE NAME: PORDES VS. SEATON 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY MICHAEL PORDES, JUDY PORDES 
* TENTATIVE RULING: * 
 
Vacated.  Case settled. 

 

  

 11.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
FILED BY JOHN MUIR LAND TRUST 
* TENTATIVE RULING: * 
 
Continued per the stipulation of the parties to 06/28/18 at 9:00 a.m. in Dept. 33. 

 

  

 12.  TIME:  9:00   CASE#: C16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
SPECIAL SET HEARING ON JOINDER TO MOTION TO STRIKE CROSS-COMPLAINT SET 
BY CITY OF HERCULES 
* TENTATIVE RULING: * 
 
Continued per the stipulation of the parties to 06/28/18 at 9:00 a.m. in Dept. 33. 
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 13.  TIME:  9:00   CASE#: C16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued per the stipulation of the parties to 06/28/18 at 9:00 a.m. in Dept. 33. 

 

  

 14.  TIME:  9:00   CASE#: MSC16-02408 
CASE NAME: PERO VS. REESE 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY MICHAEL PERO  
* TENTATIVE RULING: * 
 
Appear. 

 

  

 15.  TIME:  9:00   CASE#: MSC17-00618 
CASE NAME: YUZON VS. CONTRA COSTA COMMUNITY COLLEGE 
HEARING ON: DEMURRER TO 1ST Amended COMPLAINT 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 
 
            Defendant Contra Costa Community College District’s demurrer to Plaintiff Zion Yuzon’s 
complaint is sustained without leave to amend.  Plaintiff failed to state facts sufficient to state 
a cause of action for Dangerous Condition of Public Property. (Gov. Code § 835.) 
 
  The role of demurrer is to test the legal sufficiency of the allegations in the complaint. It 
raises issues of law, not fact. (Lewis v. Safeway, Inc. (2015) 235 CA4th 385, 388.) “In passing 
upon the sufficiency of a pleading, its allegations must be liberally construed with a view to 
substantial justice between the parties.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 639.) 
  
 Plaintiff Zion Yuzon, a student at Diablo Valley Community College, was injured on the 
campus quad area on March 29, 2016, when a science demonstration by an exhibitor went 
wrong, sending broken glass and a rubber stopper into Plaintiff’s left eye. Prior to the day of the 
incident, the District worked with Mad Science to make physical changes to the quad area to 
transform a portion of the quad area at the Mad Science table into a place for the exhibition of 
science experiments and demonstrations. These changes included the “placement of structures 
and tables to conduct scientific experiments and demonstrations in the Quad; placement of 
scientific equipment at the Quad; and, placement of reactive chemicals at the Quad.”  (FAC ¶ 
51.)  Plaintiff alleges the District provided the place and the means for experiments, as well as 
easy access for students. However, neither Mad Science nor DVC did anything to warn of the 
risk of injury, or to guard against injury, to students observing Mad Science’s presentation. 
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    “Section 815 of the Government Code declares: (a) a public entity is not liable for any 
injuries except as provided by statute; and (b) any statutorily established liability is subject to 
both statutory immunities and the defenses that would be available to the public entity were it a 
private person.” (Hayes v. State (1974) 11 Cal.3d 469, 471.)     
  
 Here, Plaintiff alleges a dangerous condition of public property under Gov. Code § 835.  
 

To impose liability for a dangerous condition of property under section 835, a 
plaintiff must establish ‘that the property was in a dangerous condition at the time 
of the injury, that the injury was proximately caused by the dangerous condition, 
that the dangerous condition created a reasonably foreseeable risk of the kind of 
injury which was incurred, and that either: (a) A negligent or wrongful act or 
omission of an employee of the public entity within the scope of his employment 
created the dangerous condition; or (b) The public entity had actual or 
constructive notice of the dangerous condition under Section 835.2 a sufficient 
time prior to the injury to have taken measures to protect against the dangerous 
condition.  

 
(Hayes v. State (1974) 11 Cal.3d 469, 471-472.)   
 
 “Section 835 requires a plaintiff to show that the public entity's property was ‘in a 
dangerous condition at the time of the injury” and that “the injury was proximately caused by the 
dangerous condition ….’    (Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1106.)   A 
dangerous condition of public property exists if it “creates a substantial … risk of injury when … 
used with due care in a manner in which it is reasonably foreseeable that it will be used” (§ 830, 
subd. (a). 
 
  Here, the parties acknowledge the contributing negligence of a third party, Mad Science. 
“Liability for injury caused by a dangerous condition of property has been imposed when an 
unreasonable risk of harm is created by a combination of defect in the property and acts of third 
parties. [Citations.]  However, courts have consistently refused to characterize harmful third 
party conduct as a dangerous condition -- absent some concurrent contributing defect in the 
property itself.” (Hayes v. State (1974) 11 Cal.3d 469, 472.) 
   
 To state a claim, Plaintiff must allege facts showing that “the injury was proximately 
caused by the dangerous condition ….” (§ 835, italics added.)  “The intervening or concurrent 
negligent act of a third person does not break the chain of causation provided the dangerous 
condition contributed in some way to the injury.”  (Bakity v. County of Riverside (1970) 12 
Cal.App.3d 24, 32.)    
  
 Here, Plaintiff alleges the dangerous condition was the placement of structures and 
tables to conduct scientific experiments, placement of scientific equipment and reactive 
chemicals.  Plaintiff has not alleged facts showing how the “defect” in property contributed to his 
injuries or proximately caused his injuries. Plaintiff has not alleged how the placement of tables 
and scientific equipment proximately caused Plaintiff’s injuries.  While a physical defect (in the 
sense of some aberrant condition in or on the property) is not necessary to state a cause of 
action under section 835 [citation], some physical condition of the property must be a 
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contributing cause to the plaintiff's injury….”  (Gonzales v. City of San Diego (1984) 156 
Cal.App.3d 256, 258.)    
 
 “Public entity liability lies under section 835 when some feature of the property increased 
or intensified the danger to users from third party conduct. (Bonanno, at p. 155.) The existence 
of a dangerous condition is ordinarily a question of fact but can be decided as a matter of law if 
reasonable minds can come to only one conclusion.” (Castro v. City of Thousand Oaks (2015) 
239 Cal.App.4th 1451, 1458.)  Again, Plaintiff has not alleged facts showing how the placement 
of tables and structures increased or intensified the danger to the students.   
 
 Moreover, Plaintiff has not alleged any facts showing the District had actual or 
constructive notice of the dangerous condition.  Here, the FAC alleges the District was aware of 
the dangerous condition through its knowledge of Mad Science’s intended experiments. Also, 
the FAC alleges constructive notice in that Mad Science’s chemical experimental setup was 
known to the District before the incident and the District should have been aware of the danger, 
and the District had sufficient time to correct the danger.    
 
 Plaintiff failed to allege any facts indicating the District was aware of specific incidents 
with Mad Science or aware of incidents of injuries caused by the particular experiments 
conducted by Mad Science.  
 
 The demurrer is therefore sustained.  Plaintiff failed to allege fact showing how the 
physical defects in the property proximately caused his injuries and Plaintiff failed to allege the 
District had notice in time to take reasonable measures to prevent the injuries. 

 

  

 16.  TIME:  9:00   CASE#: C17-00618 
CASE NAME: YUZON VS. CONTRA COSTA COMMUNITY COLLEGE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 17.  TIME:  9:00   CASE#: C17-01143 
CASE NAME:  WATERSON VS. OSI/FLEMING’S, LLC  
HEARING ON: MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCT. (Set 1) 
FILED BY SHEREE WATERSON 
* TENTATIVE RULING: * 
 
Appear in person. Counsel will be given a room in which to meaningfully meet and confer in 
order to resolve this discovery dispute in this relatively simple slip and fall case. 
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 18.  TIME:  9:00   CASE#: MSC17-01814  
CASE NAME: BURKS VS. PERDUE 
HEARING ON MOTION FOR TRIAL PREFERENCE PER CCP 36 
FILED BY BAILEE BURKS, PAYTON BURKS, MELISSA PERDUE 
* TENTATIVE RULING: * 
 
Granted.  Appear to set trial date. 

 

  

 19.  TIME:  9:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 20.  TIME:  9:00   CASE#: MSC17-01874 
CASE NAME: BATZ VS. RIOS  
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. 
FILED BY BRANDON CAIN RIOS 
* TENTATIVE RULING: * 
 
Denied as to Jessica Berninzon since verified responses have been served.  Granted as to 
Eric Batz.  Sanctions awarded against Eric Batz as requested in the amount of $340. 

 

  

 21.  TIME:  9:00   CASE#: MSC17-01874 
CASE NAME: BATZ VS. RIOS 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY BRANDON CAIN RIOS 
* TENTATIVE RULING: * 
 
Denied as to Jessica Berninzon since verified responses have been served.  Granted as to 
Eric Batz. Sanctions awarded against Eric Batz as requested in the amount of $340. 
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 22.  TIME:  9:00   CASE#: C17-01874 
CASE NAME: BATZ VS. RIOS 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS. 
FILED BY BRANDON CAIN RIOS 
* TENTATIVE RULING: * 
 
Denied as to Jessica Berninzon since verified responses have been served. Granted as to 
Eric Batz. Sanctions awarded against Eric Batz as requested in the amount of $340. 

 

  

 23.  TIME:  9:00   CASE#: C17-02493 
CASE NAME: GADDIS VS. OSMAN 
HEARING ON MOTION FOR LEAVE TO FILE SPECIAL MOTION TO STRIKE 
FILED BY ZARLACHT OSMAN 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 24.  TIME:  9:00   CASE#: MSC17-02493 
CASE NAME: GADDIS VS. OSMAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 25.  TIME:  9:00   CASE#: MSC18-00013 
CASE NAME: McNEAL VS. SMP CONSTRUCTION 
HEARING ON MOTION FOR TRIAL PREFERENCE 
FILED BY JOANN McNEAL 
* TENTATIVE RULING: * 
 
The motion is off-calendar per the joint request of counsel. 
 

  

 26.  TIME:  9:00   CASE#: C18-00223 
CASE NAME: LANDO VS. HEISER 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY PENELOPE I. HEISER 
* TENTATIVE RULING: * 
 
Appear. See also line 35. 
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 27.  TIME:  9:00   CASE#: MSC18-00328 
CASE NAME: DEMELLO VS. KRISTAL 
HEARING ON MOTION TO CONSOLIDATE CASES AND STAY UD CASE 
FILED BY DEBRA DEMELLO 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to consolidate or stay the pending unlawful detainer action is denied.  
The basis for this ruling is as follows. 
 
 A. Consolidation. 
 

The Court of Appeal has held as follows: 
 

When an unlawful detainer proceeding and an unlimited action concerning title to 
the property are simultaneously pending, the trial court in which the unlimited 
action is pending [1] may stay the unlawful detainer action until the issue of title 
is resolved in the unlimited action, or [2] it may consolidate the actions.  
[Bracketed numbers added.] 

 
(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385.)  While Martin-Bragg and other cases 
mention consolidation as a theoretical possibility, plaintiff has failed to cite the Court to a 
decision where this was in fact the chosen remedy.  There are two obvious reasons for this. 
 

First, consolidating an unlawful detainer (“UD”) action with a regular civil action would 
function as a ‘free’ injunction, staying the UD action indefinitely with no showing on the merits, 
no undertaking, and no equitable conditions.  All any UD defendant would need to do is file 
an unlimited civil action raising title issues, no matter how dubious, to frustrate the UD plaintiff’s 
right to the expedited UD remedy. 

 
Second, consolidation is not practical, given that a regular civil action and a UD action 

are inherently incompatible proceedings.  Obviously, any trial would be bifurcated, with the civil 
title issues tried first.  And once those title issues are tried, the outcome of the UD action would 
be a foregone conclusion; plaintiff has not identified any UD defenses that might prevent 
eviction independent of the title issues.  If there were any such independent UD defenses, 
it would make more sense to allow those defenses to be tried in the UD action by the judicial 
officer who routinely handles UD matters, rather than in a bifurcated civil action. 

 
B. Stay. 
 
The more practical alternative would be to stay the unlawful detainer action.  However, 

staying the unlawful detainer action without imposing reasonable conditions would usually be 
inequitable.  (See, Martin-Bragg, supra, 219 Cal.App.4th at 391 [in this context each side’s 
interests must be “balanced”].  See also, id., at 393 [“trial courts have available options to 
address plaintiffs' legitimate rights and need for protection from unjustified delay of the unlawful 
detainer proceeding”].) 

 
In the case at bar, plaintiff has made no offer to accept any reasonable conditions on 
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a stay.  The monthly carrying costs for defendant Cratus Homes are approximately $ 7,500.  
(Owen Dec., ¶ 3.)  Plaintiff made no showing in her opening papers that she is able and willing 
to cover these carrying costs, and simply ignored the issue in her reply memorandum.  The 
Court notes that, in her most recent bankruptcy filing, plaintiff stated under oath that she earned 
only $ 25,000 in 2017, and $ 10,000 in 2016.  (Seigel Dec., Exh. “E”.)  Plaintiff offers no 
argument showing why it would be equitable to require defendant Cratus Homes to pay 
plaintiff’s mortgage, property taxes, and insurance while plaintiff lives in the subject property 
rent-free. 

 
Further, the Court finds that a plaintiff who seeks to stay an unlawful detainer action 

must make at least some credible showing on the merits of the corresponding civil action.  
In the case at bar, plaintiff has failed to do so.  Plaintiff has filed no opening or reply declaration 
addressing the merits of her civil action.  In contrast, defendant Cratus Homes has made 
compelling arguments in its opposition memorandum, supported by competent opposition 
evidence, demonstrating the likelihood that plaintiff’s legal theories are completely without merit, 
and indeed border on the frivolous.  Plaintiff simply ignores those arguments in her reply 
memorandum, tacitly acknowledging their force. 

 
 In sum, it would be an abuse of discretion for the Court to stay the unlawful detainer 
action based on the papers before it.  Plaintiff shall have to be content for the time being with 
the $ 168,000 she is now claiming as the surplus proceeds of the trustee’s sale, pending the trial 
of her civil action to set aside that same trustee’s sale.  (Seigel Dec., Exh. “H”.) 

 

  

 28.  TIME:  9:00   CASE#: C18-00333 
CASE NAME: DIRECT CAPITAL VS. McINTYRE 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY FLYNT CODY DBA FLINT COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

  

 29.  TIME:  9:00   CASE#: MSC18-00333 
CASE NAME: DIRECT CAPITAL VS. MCINTYRE 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY KENNETH HUGH MCINTYRE 
* TENTATIVE RULING: * 
 
Appear. 
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 30.  TIME:  9:00   CASE#: C18-00918 
CASE NAME: TITTIGER VS. ROGERS 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
FILED BY GOTTFRIED TITTIGER, JANET TITTIGER 
* TENTATIVE RULING: * 
 
The request for a preliminary injunction has been withdrawn. Accordingly, the OSC is 
off-calendar. 

 

  

 31.  TIME:  9:00   CASE#: MSN18-0023 
CASE NAME: DOCTOR’S ASSOC.  VS.  TRIPATHI 
HEARING ON MOTION FOR AMENDED JUDGMENT 
FILED BY DOCTOR’S ASSOCIATES INC.  
* TENTATIVE RULING: * 
 
Appear. 

  

 32.  TIME:  9:00   CASE#: MSN18-0613 
CASE NAME: VITALITY BOWLS VS. RGHI 
HEARING ON MOTION TO CHANGE VENUE 
FILED 4/16/18 BY RESPONDENTS 
* TENTATIVE RULING: * 
 
 
The Court has before it two matters. First, Hanewald has filed a motion to change venue to 
Santa Clara County Superior Court. That motion is opposed by Vitality. Second, Vitality filed a 
petition to compel this dispute to arbitration. The petition currently is unopposed. 
 
The filing of a motion for change of venue suspends the power of the trial court to act on any 

other question until the motion has been determined. Moore v. Powell (1977) 70 Cal.App.3d 

583, 587; Adams v. Super. Ct. (1964) 226 Cal.App.2d 365, 368.  

Aside from certain exceptions provided for in CCP sections 396b(c) and 397(e), any order of the 

court made prior to the determination of a motion to change venue is a nullity. Beard v. Super. 

Ct. (1940) 39 Cal.App.2d 284, 286. Accordingly, the Court must first decide the motion to 

change venue. 

Motion to Change Venue 

The motion says that it relies on CCP sections 395(a), 396b(a), 396a, and 396b(b). In 

opposition, Vitality argues that those sections apply only to complaints. Here, the initiating 
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document was Vitality’s petition to compel arbitration, not a complaint. According to Vitality, CCP 

section 1292.2 thus applies. 

CCP section 1292.2 is titled “Venue for Petition Filed After Arbitration Commenced.” It says: 

Except as otherwise provided in this article, any petition made after the 

commencement or completion of arbitration shall be filed in a court having 

jurisdiction in the county where the arbitration is being or has been held[.] 

Vitality argues that an arbitration was commenced in early March. 

The problem with Vitality’s reliance on section 1292.2 is section 1292.4, which says: 

If a controversy referable to arbitration under an alleged agreement is involved in 

an action or proceeding pending in a superior court, a petition for an order to 

arbitrate shall be filed in such action or proceeding. 

On its own motion, the Court takes judicial notice of the fact that a case styled Hanewald and 

RGHI, Inc. v. Vitality Bowls Enterprises, LLC et. al., Case No. 18CV325393 was filed in Santa 

Clara County Superior Court on March 22, 2018. The Court has reviewed the first amended 

complaint in the Santa Clara action, which was attached to Mr. Hanewald’s declaration as 

Exhibit 1. Based on its review of the papers in this action, it is clear that the “controversy 

[purportedly] referable to arbitration … is involved in an action or proceeding pending in a 

superior court,” namely, the 18CV325393 action pending in Santa Clara County Superior Court. 

Thus, when Vitality filed its petition on March 26, 2018, the controversy already was pending in 

Santa Clara County Superior Court. Under CCP section 1292.4, the petition should have been 

filed in Santa Clara County. 

It is true, as Hanewald observes in reply, that CCP section 396b refers to an “action” or 

“proceeding,” which arguably encompasses the present matter. However, CCP section 1292.4 

specifically deals with a petition to compel arbitration; there is no ambiguity on that point. The 

Court proceeds under the statute that specifically and unmistakably applies to the particular 

matter before it, rather than under a statute that is less focused on the particular matter 

presently before the Court.  

The motion is granted under CCP section 1292.4. Section 1292.4 does not provide for 

attorney’s fees, and so that request is denied. 

Petition to Compel Arbitration 

The Court declines to act on the petition. It will be for a judge in Santa Clara County to 

determine the merits of the petition. 
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Conclusion 

The motion to change venue is granted under CCP section 1292.4. Hanewald is to prepare an 
appropriate order and circulate it for approval as to form and signature in accordance with 
California Rule of Court 3.1312. 

 

  

 33.  TIME:  9:00   CASE#: N18-0613 
CASE NAME: VITALITY BOWLS VS. RGHI 
HEARING ON PETITION TO COMPEL ARBITRATION & APPOINT AN ARBITRATOR 
FILED BY VITALITY BOWLS ENTERPRISES, LLC 
* TENTATIVE RULING: * 
 
See Line 32. 

 

  

 34.  TIME:  9:00   CASE#: MSN18-0818 
CASE NAME:  ASHOO VS. ADVANTAGE MEDIA GROUP 
HEARING ON PETITION TO COMPEL ARBITRATION & APPOINT AN ARBITRATOR 
FILED BY HAITHAM ASHOO 
* TENTATIVE RULING: * 
 
Appear. 

  

 35.  TIME:  9:00   CASE#: MSP18-00146 
CASE NAME: IN THE MATTER OF ANNETTE PURVIANCE FAMILY TRUST 
HEARING ON SEE C18-00223 
SET BY PENELOPE HEISER 
 
See Line 26. 

 

  

 


